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Before DALE M. SHAW, Chief Appeals Administrator. 



ORDER REMANDING APPEAL TO EXAMINER 

This application was electronically received by the Board of Patent 
Appeals and Interferences on August 18, 2008. On November 25, 2008, a 
Docketing Notice was mailed, and Appeal No. 2009-001906 was assigned. 
A review of the application has revealed that the application was not ready 
for an appeal. Accordingly, the application is herewith being remanded to 
the Examiner. The matter requiring attention is identified below. 
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Grounds of Rejection: Ex parte Lemoine 
A review of the file finds that both Appellants and the Examiner are 
of the mistaken belief that all individual claims in an application must be 
twice rejected to be appealable. However, in Ex parte Lemoine, the Board 
of Patent Appeals and Interferences held that when an application is twice 
rejected all claims become appealable. See 46 USPQ2d 1420 (BPAI 1994); 
MPEP § 1204. Clarification of the record is required. 

Therefore, the application is remanded to the Examiner to hold 
Appellants' Appeal Brief, filed December 5, 2007, defective. The Examiner 
is to vacate the Examiner's Answer mailed March 10, 2008. 

The Appellants are to file a substitute Appeal Brief which clearly 
addresses all grounds of rejection to be reviewed on appeal as set forth in the 
Office Action mailed June 27, 2006. The Examiner is to generate a new 
Examiner's Answer which addresses all contested issues of patentability 
raised in Appellants' substitute Appeal Brief. 

CONCLUSION 

Accordingly, it is 

ORDERED that the application is remanded to the Examiner: 

1) to hold the Appeal Brief filed December 5, 2007, defective; 

2) to vacate the Examiner's Answer mailed March 10, 2008; 

3) for Appellants to file a substitute Appeal Brief for the reasons set 
forth above; 

4) to consider Appellants' substitute Appeal Brief; 

5) to generate a new Examiner's Answer for the reasons set forth 
above; and 
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6) for such further action as may be appropriate. 



If there are any questions pertaining to this Order, please contact the 
Board of Patent Appeals and Interferences at 571-272-9797. 



DMS/saw 
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